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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, : 
Plaintiff/Appellee, : 
vs. : 
EVAN DEWAYNE BOYLES, : District Case No. 061902203 
Defendant/Appellant. : Appellate Court No. 20070767 
BRIEF OF APPELLANT 
JURISDICTION AND NATURE OF PROCEEDINGS 
The Appellant is appealing from a Judgment, Sentence and Commitment 
of the Second District Court for Weber County, Utah, dated August 8, 2007. The 
Defendant was convicted of Illegal Possession of Controlled Substance, a third 
degree felony in violation of §58-37-8(2ai); Possession of < 1 oz. of Marijuana, 
a class B misdemeanor, in violation of §58-37-8(2)(d); and Use or Possession of 
Drug Paraphernalia, a class B misdemeanor, in violation of §58-37A-5(l). He 
was sentenced by the Honorable W. Brent West to an indeterminate term of not 
to exceed five years in the Utah State Prison and a sentence to jail of six months 
each on the misdemeanors. Jurisdiction for the Appeal is conferred upon the 
Utah Court of Appeals pursuant to U.C.A. §78-2a-3(2)(e). 
ISSUE ON APPEAL AND STANDARD OF REVIEW 
WAS THE DEFENDANT'S CONSTITUTIONAL RIGHT 
TO A JURY TRIAL VIOLATED WHEN THE TRIAL 
COURT DISCHARGED THE JURY? 
Standard of Review: This issue should be reviewed under a correction of error 
standard of review. See, State v. Dean, All N.W. 2d 310, 313-14 (Wis. App. 
1991) ("[w]hether [defendant] was denied a constitutional right is a question of 
constitutional fact that [the court of appeals] review[s] independently.")(quoted 
in State v. Vincent, 845 P.2d 254, 257 (Utah Ct. App. 1992). This issue was not 
preserved for appeal. It should therefore be reviewed under a plain error 
standard of review. To establish the existence of plain error the Defendant must 
show: "([) an error exists, (ii) the error should have been obvious to the trial 
court; and (iii) the error is harmful, i.e. absent the error, there is a reasonable 
likelihood of a more favorable outcome for the appellant, or phrased differently, 
our confidence in the verdict is undermined." State v. Dunn, 850 P.2d 1201, 
1208 (Utah 1993). 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
UTAH CODE ANNOTATED 
§58-37a-5. Unlawful acts. 
(1) It is unlawful for any person to use, or to possess with intent to use, drug 
paraphernalia to plant, propagate, cultivate, grow, harvest, manufacture, 
compound, convert, produce, process, prepare, test, analyze, pack, repack, store, 
contain, conceal, inject, ingest, inhale or otherwise introduce a controlled 
2 
substance into the human body in violation of this chapter. Any person who 
violates this subsection is guilty of a class B misdemeanor. 
§58-37-8. Prohibited acts - Penalties. 
(2) Prohibited acts B — Penalties: 
(a) It is unlawful: 
(i) for any person knowingly and intentionally to possess or use a controlled 
substance analog or a controlled substance, unless it was obtained under a valid 
prescription or order, directly from a practitioner while acting in the course of 
his professional practice, or as otherwise authorized by this chapter; 
(d) Any person who violates Subsection (2)(a)(i) with respect to all other 
controlled substances not included in Subsection (2)(b)(i), (ii), or (iii), including 
less than one ounce of marijuana, is guilty of a class B misdemeanor. Upon a 
second conviction the person is guilty of a class A misdemeanor, and upon a 
third or subsequent conviction the person is guilty of a third degree felony. 
§78-2a-3. Court of Appeals jurisdiction. 
(2) The Court of Appeals has appellate jurisdiction, including jurisdiction of 
interlocutory appeals, over: 
(e) appeals from a court of record in criminal cases, except those involving 
a conviction or charge of a first degree felony or capital felony; 
UTAH RULES OF CRIMINAL PROCEDURE 
Rule 17. The trial. 
(c) All felony cases shall be tried by jury unless the defendant waives a jury in 
open court with the approval of the court and the consent of the prosecution. 
STATEMENT OF THE CASE 
The Defendant was charged by Information with Possession of a 
Controlled Substance, a third degree felony; Possession of Marijuana, a class B 
misdemeanor; and Possession of Drug Paraphernalia, a class B misdemeanor. 
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(R. 001-2) The Defendant's case was continued numerous times while he tried 
to hire an attorney. He eventually decided to represent himself and waived his 
right to an attorney. At a pre-trial conference on March 21, 2007, a jury trial 
was scheduled for May 3, 2007. The Defendant was asked if he wanted a jury 
trial and he answered, "yes, sir." (R. 88/41). 
On May 3, 2007, the Defendant did not show up for his trial. (R.88/ 43). 
The trial judge asked the State if it wanted to waive the jury trial. The State 
agreed to waive the jury, and the jury was excused. (R.88 /44). The Defendant 
was tried in abstensia and without a jury. At the conclusion of the evidence, the 
trial judge found the Defendant guilty of all three charges and issued a warrant 
for his arrest. (R.88 /69). The Defendant was eventually arrested on the warrant 
and sentenced. He was sentenced to a term of 0-5 years at the Utah State Prison. 
He was also sentenced to two terms of six months that were ordered to run 
concurrent with the prison sentence. (R. 77-79). 
STATEMENT OF THE FACTS 
On May 3, 2006, Officer Kauffman of the Ogden Police Department ran 
the license plate number of the vehicle Defendant was driving, and the plate 
showed that the registered owner had a suspended driver's license. (R.88 /47). 
The Defendant did not have a valid driver's license and also had a warrant for 
his arrest. (R.88 /49). He was arrested and Officer Kauffman searched the 
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vehicle incident to arrest. (R. 88/50). Officer Kauffman found 
methamphetamine, marijuana, and a pipe under the Defendant's seat. (R. 88/51-
54). 
SUMMARY OF ARGUMENTS 
The Defendant's right to a jury trial was violated in this case. He had 
requested a jury trial and then when the Defendant did not appear for his trial the 
trial court excused the jury and proceeded with a bench trial. The Defendant did 
not knowingly or intelligently waive his right to be tried by a jury. For this 
reason, his conviction should be reversed. 
ARGUMENT 
THE DEFENDANT'S CONSTITUTIONAL RIGHT TO A 
JURY TRIAL WAS VIOLATED WHEN THE TRIAL 
COURT DISCHARGED THE JURY. 
The right to a jury trial in a criminal proceeding is a privilege that is 
protected under the U.S. Constitution. See, Adams, v. United States ex rel 
McCann, 317 U.S. 269, 280, 63 S.Ct. 236, 87 L.Ed. 268 (1942). "It has long 
been held that the right to a jury trial is a fundamental constitutional right." State 
v. Moosman, 19A P.2d 474, 477 (Utah 1990). In the case at bar, the 
Defendant's right to a jury trial was violated when the trial court excused the 
jury without a waiver from the Defendant. 
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A waiver of a jury trial must be knowing and voluntary. "The question 
before us now is whether the trial court committed plain error in determining 
that Hassan knowingly, voluntarily, and intelligently exercised his right to waive 
a jury trial." State v. Hassan, 2004 UT 99 f 13. Appellate courts should look at 
the totality of the circumstances to determine whether a defendant validly 
waived his right to a jury trial. See, State v. Moosman, 19A P.2d 474, 478 (Utah 
1990). 
In the case at bar, the Defendant did not waive his right to a jury trial. 
When he was asked by the trial court he indicated that he wanted a jury. Even 
though the Defendant did not show up for his trial, this did not result in a waiver 
of the jury. This case is similar to that of State v. Cook, 714 P.2d 296 (Utah 
1986). In that matter, a jury trial was scheduled at the defendant's arraignment. 
The defendant was not present at a later pre-trial, and the prosecutor asked for 
and granted a non-jury trial. The Supreme Court reversed his conviction 
because Defendant had not made a waiver of his right to a jury trial. The Utah 
Supreme Court held that "[a] criminal defendant's right to a jury trial is 
substantial and valuable and should be carefully safeguarded by our courts." Id. 
At 297-98. 
In State v. Hassan, the Supreme Court stated that, "we have only found a 
trial court to have improperly granted a waiver of a jury trial where the 
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prosecutor, in the pro se defendant's absence, petitioned the court for a bench 
trial." State v. Hassan, ^fl4. This is very similar to what happened in the case at 
bar. Rather than the prosecutor doing it at a pre-trial conference, the judge 
indicated to the prosecutor that he could waive the right to a jury. In both cases, 
the waiver of the jury was done in the defendants' absence and both defendants 
were pro se. 
All the prongs of plain error are met in this case. First, the error exists. 
Defendant has a right to a jury trial, he requested a jury trial, and he was denied 
that right without a valid waiver. Second, the error should have been obvious to 
the trial court. The right to a jury trial is a cherished principle of our criminal 
justice system. A number of cases from the State and federal appellate courts 
have upheld that right. Furthermore Rule 17(c) of the Utah Rules of Criminal 
Procedure clearly states that a defendant shall receive a jury trial on a felony 
unless he waives that right in open court. 
The third prong of plain error is also met. This Court's confidence in the 
verdict should be undermined where the Defendant was denied his constitution 
right to a jury trial. Furthermore, prejudice must be presumed in this case. The 
U.S. Supreme Court has identified circumstances in which a constitutional error 
so undermines the fairness of the proceedings that prejudice must be presumed. 
A "violation of the accused's right to a public trial is one such circumstance." 
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State v. Kelt, 2002 UT 106 pi5. (See also Johnson v. United States, 520 US 
461, 468-69 (1997).) Since the Defendant's constitutional right to a jury trial 
was violated, he respectfully request this court to reverse his conviction and 
remand the matter back to the trial court for a new trial. 
To establish the existence of plain error the Defendant must show; "(0 a n 
error exists, (ii) the error should have been obvious to the trial court; and (iii) the 
error is harmful, i.e. absent the error, there is a reasonable likelihood of a more 
favorable outcome for the appellant, or phrased differently, our confidence in 
the verdict is undermined." State v. Dunn, 850 P.2d 1201, 1208 (Utah 1993). 
CONCLUSION 
The Defendant's constitutional right to a jury trial was violated. The trial 
court dismissed the jury without receiving a knowing waiver by the Defendant. 
For this reason the Defendant requests this Court to reverse his conviction and 
remand the case back to the trial court. 
DATED this 19TH day of March 2008. 
DEE W. SMITH 
Attorney for Appellant 
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CERTIFICATE OF MAILING 
I certify that I mailed two copies of the foregoing Brief of Appellant to 
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postage prepaid this 19 day of March 2008. 
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061902203. BOYLES,EVAN DEWAYNE 
SECOND DISTRICT COURT - OGDEN 
WEBER COUNTY, STATE OF UTAH 
Z001 ALo 
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AUG - s 20Q a CDU, 
STATE OF UTAH, 
Plaintiff, 
vs . 
EVAN DEWAYNE BOYLES, 
Defendant 
MINUTES 
MOTION 
SENTENCE, JUDGMENT, COMMITMENT 
Case No: 061902203 FS 
Judge : W BRENT WEST 
Date: August 8, 2 0 07 
PRESENT 
Clerk: pama 
Prosecutor: MILES, BRANDEN B 
Defendant 
Agency. Adult Probation and Parole 
DEFENDANT INFORMATION 
Date of birth: August 28, 1966 
Video 
T a p e Number : WBW 0 8 - 0 8 - 0 7 T a p e C o u n t : 1 0 : 3 8 / 1 0 : 4 0 
CHARGES 
1. ILLEGAL POSS/USE OF CONTROLLED SUBSTANCE - 3rd Degree Felony 
Plea: Not Guilty - Disposition: 05/03/2007 Guilty 
2 . POSSESSION OF < 1 OZ MARIJUANA - Class B Misdemeanor 
Plea: Not Guilty - Disposition: 05/03/2007 Guilty 
3. USE OR POSSESSION OF DRUG PARAPHERNALIA - Class B Misdemeanor 
Plea: Not Guilty - Disposition: 05/03/2007 Guilty 
HEARING 
The defendant requests he be granted 402 prior to sentencing. The 
State objects. Court denies the motion. The defendant states that 
he wishes to appeal this case and have a trial. 
The Court requests the public defenders assist the defendant with 
his appeal. 
Case No: 061902203 
Date: Aug 08, 2 007 
SENTENCE PRISON 
Based on the defendant's conviction of ILLEGAL POSS/USE OF 
CONTROLLED SUBSTANCE a 3rd Degree Felony, the defendant is 
sentenced to an indeterminate term of not to exceed five years in 
the Utah State Prison. 
To the WEBER County Sheriff: The defendant is remanded to your 
custody for transportation to the Utah State Prison where the 
defendant will be confined. 
SENTENCE PRISON CONCURRENT/CONSECUTIVE NOTE 
The 6 months on the two class B misdemeanors to be served at the 
Utah State Prison concurrent with each other as well as with the 
0-5 years on the felony three charge. 
SENTENCE RECOMMENDATION NOTE 
The Court recommends the defendant receive credit for the time he 
has already served and should be involved in the prison drug 
program. 
SENTENCE JAIL 
Based on the defendant's conviction of POSSESSION OF < 1 OZ 
MARIJUANA a Class B Misdemeanor, the defendant is sentenced to a 
term of 6 month (s) 
Based on the defendant's conviction of USE OR POSSESSION OF DRUG 
PARAPHERNALIA a Class B Misdemeanor, the defendant is sentenced to 
a term of 6 month (s) 
Page 2 
Case No: 061902203 
Date: Aug 08, 2007 
Dated this 2> ~~ day of 
W BRENT WEST 
District Court Judge 
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41 
ALL RIGHT. 
MR. BOYLES: 
THE COURT: 
ARE WE READY TO SET THIS FOR TRIAL? 
YES, SIR. 
ALL RIGHT. HOW LONG DOES THE STATE THINK 
IT'LL TAKE TO TRY THIS? 
MR. MILES: 
THE COURT: 
MR. MILES: 
THE COURT: 
HIMSELF. 
MR. MILES: 
I'M SORRY, WHICH CASE IS THIS, YOUR HONOR? 
THIS IS NUMBER 2 6, EVAN BOYLES. 
IS HE NOT REPRESENTED? 
NOT REPRESENTED. HE INTENDS TO REPRESENT 
OH, OKAY. THIS IS PROBABLY A ONE-DAY TRIAL, 
YOUR HONOR. 
THE COURT: MAY 4TH? OH, ACTUALLY MAY 3RD. 
MR. MILES: MAY 3RD? 
THE COURT: NO, I THINK MR. WEISKOPF TOLD ME YOU HAVE 
SOMETHING ON THE 1ST AND 3RD. 
MR. MILES: THINK — 
THE COURT: I TAKE THAT BACK. 
MR. MILES: NO, THAT WAS MOVED ACTUALLY, SO — 
THE COURT: OH, SO YOU CAN DO THIS ON THE 3RD? 
MR. MILES: MAY 3RD WOULD BE FINE. 
THE COURT: IS THAT ALL RIGHT WITH YOU, MR. BOYLES? 
MR. BOYLES: YES, SIR. 
THE COURT: NOW, MR. BOYLES, ARE YOU EXPECTING A JURY 
TRIAL OR --
MR. BOYLES: YES, SIR. 
42 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
THE COURT: ALL RIGHT. WE'LL SEE YOU ON MAY 3RD, NINE 
O'CLOCK, READY TO GO. 
MR. BOYLES: 
THE COURT: 
MR. MILES: 
CONFERENCE THEN, 
THE COURT: 
GONE THROUGH HIS 
MR. MILES: 
THEN? 
THE COURT: 
THANK YOU. 
THANK YOU. 
HE IS PROCEEDING PRO SE, NO PRETRIAL 
YOUR HONOR? 
NO. WE'VE HAD BEAUCOUPS PRETRIALS. WE'VE 
HEATON COLLOQUY AND WE'RE READY TO GO. 
DOES HE HAVE HIS DISCOVERY AND ALL THAT 
YES. HE'S BEEN READY TO GO. 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
MR. MILES: OKAY. 
THE COURT: HE JUST MISSED A COURT APPEARANCE LAST TIME 
BECAUSE HE GOT CONFUSED. SO HE SPENT SOME DAYS IN J A I L AND I 
RELEASED HIM BECAUSE HE'D NEVER MISSED ONE BEFORE, AND HE 'S 
BACK TODAY, SO — 
THE CLERK: AND YOU'LL BE REPRESENTING THE STATE? 
MR. MILES: I WILL REPRESENT THE STATE 
OGDEN, UTAH MAY 3, 2007 
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1 THE COURT: GOOD MORNING, EVERYONE. I'M JUDGE WEST. 
2 I'LL BE PRESIDING OVER THIS TRIAL. THIS IS THE TIME SET FOR 
31 TRIAL IN THE MATTER OF THE STATE OF UTAH VERSUS EVAN BOYLES. 
IS THE STATE READY? 
51 MR. MILES: STATE IS READY TO PROCEED, YOUR HONOR. 
61 THE COURT: ALL RIGHT. WE NEED TO MAKE A RECORD. HAVE 
YOU HEARD FROM MR. BOYLES? 
MR. MILES: I HAVE NOT. I HAVE ATTEMPTED TO CONTACT HIM 
BY THE INFORMATION LISTED IN THE POLICE REPORT BOTH AT HIS 
101 WORK, RESIDENCE. THE WORK NUMBER'S BEEN DISCONNECTED. THE 
11 RESIDENCE NUMBER IS ASSIGNED TO A NEW PERSON NOW WHO DOES NOT 
12 KNOW MR. BOYLES. WE HAVE FURTHER MADE INQUIRY OF THE LOCAL 
13 HOSPITALS. HE IS NOT A PATIENT OF ANY OF THOSE, NOR IS HE A 
14 RESIDENT OF ANY OF OUR LOCAL JAILS. 
15 THE COURT: RECORD WILL ALSO REFLECT THAT ON MARCH 21ST, 
16 2007, THE DEFENDANT WAS PRESENT. IT WAS THE LAST TIME SET 
17 FOR PRETRIAL. MR. BOYLES INDICATED THAT NO NEGOTIATION HAD 
18 BEEN REACHED WITH THE STATE. WE CONFIRMED THE JURY TRIAL, 
19 AND HE INDICATED THAT HE WOULD BE HERE. 
20 THAT'S THE REASON WE'RE LATE, LADIES AND GENTLEMEN. I 
21 WAS ADVISED THAT MR. BOYLE WAS NOT HERE AT 8:30 WHEN HE WAS 
22 SUPPOSED TO. I USUALLY GIVE EVERYBODY TEN OR 15 MINUTES EVEN 
23 THOUGH WE DON'T HAVE DIFFICULT PLACES TO PARK OR ANYTHING 
24 ELSE, AND AS YOU CAN SEE, HE'S NOT HERE YET. BASED ON THIS, 
25 I CAN MAKE A FINDING THAT MR. BOYLE -- BOYLES, EXCUSE ME, HAS 
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1 WILFULLY ABSENTED HIMSELF FROM THE TRIAL, AND THE STATE MAY 
2 PROCEED, IF YOU WOULD LIKE. 
3 THAT BRINGS US TO THE NEXT ISSUE, IS WHETHER OR NOT YOU 
4 WOULD LIKE TO UTILIZE ALL THESE GOOD FOLKS WHO SHOWED UP FOR 
5 JURY DUTY TODAY OR IF THE STATE WANTS TO WAIVE IT. ONCE 
6 THERE'S BEEN A FINDING THAT MR. BOYLES HAS ABSENTED HIMSELF, 
7 EVERY TIME THERE'S A JURY TRIAL, THE STATE CAN INSIST UPON 
8 HAVING ONE OR WAIVE THAT RIGHT. HAVE YOU DECIDED WHAT YOU'D 
9 LIKE TO DO? 
10 MR. MILES: STATE IS WILLING TO WAIVE AND LET THESE GOOD 
11 FOLKS GO HOME FOR THE DAY. 
12 THE COURT: ALL RIGHT. THAT'S A DOUBLE BONUS FOR ALL OF 
13 YOU BECAUSE EVEN THOUGH I'VE INTERRUPTED YOUR MORNING, YOU 
14 HAVE NOW ALL COMPLIED WITH YOUR JURY DUTY, SO YOU DON'T HAVE 
15 TO COME BACK AT ALL. SO I APOLOGIZE. LIKE I SAID, WE'RE 
16 HERE, YOU'RE HERE, I'M HERE, STATE'S HERE, THEIR WITNESSES 
17 ARE HERE, THE BAILIFF AND CLERK ARE HERE, AND I HAVE NO 
18 EXPLANATION AS TO MR. BOYLES'S ABSENCE. BUT HE SAID HE WOULD 
19 BE HERE AND THAT'S THE LAST WE HEARD. AND WE HAVE CHECKED, 
2 0 AS THE PROSECUTOR INDICATED, THE HOSPITALS. 
21 SO I APPRECIATE YOUR WILLINGNESS TO SERVE. YOU ARE 
22 EXCUSED WITH MY HEARTFELT THANKS AND APPRECIATION. YOU CAN 
23 GET BACK TO YOUR NORMAL LIVES, AND YOU'RE DONE WITH JURY 
24 DUTY. 
2 5 ALL RIGHT. NOW, I CAN'T PROTECT YOU FROM THE FEDERAL 
